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                 THE COURT OF CHIEF JUDICIAL MAGISTRATE, 
UDALGURI, ASSAM. 

 
 

               G.R. CASE NO. 597 of 2016      
     (U/S- 323/324  IPC) 
 
  

 
   STATE  
  

    -VS- 
 

1. SRI RATAN  DAS 
2. SRI BABUL  DAS @ ANIRUDHA DAS 
3. SRI ANJAN  DAS 
4. SRI KAMAL  KRISHNA  NATH @ TUFA 
5. SRI LAKHYAN  TALUKDAR 
6. SMT. JHARNA  DAS. 

 
 
             All are resident of Village- Harisinga, 
   PS-Harisinga 

 Dist. Udalguri, Assam. 
 

       ---------Accused persons. 
 

 
Present:  Shri Gitali Rabha, A.J.S. 
 
 

Advocate for the Prosecution : Mr. A. Basumatary 
 
Advocate for the Defence  : Mr. M.C. Narzari 

 
 

Evidence recorded on :        10-01-17, 15-02-17, 11-04-17 AND  

      08-05-2017 

Argument heard on  :       18-07-2017  

Judgment delivered on   :       19-08-2017.  

 

J U D G M E N T 

1. The prosecution case, in brief is that, informant Sri Praneswar Ramchiyari  
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lodged an F.I.R. on 30-05-2016 reporting that his brother-in-law Sansuma 

Ramshiyari, a student of class IX, aged about 15 years, has been framed by 

Ratan Das on false allegation of being a thief. It was further alleged after 

leveling such false allegation, the above named accused Ratan Das along with 

his accomplices assaulted the brother-in-law Sansuma Ramchiyari with iron rod, 

inflicted cut injury by blade and thus caused severe injury on his body for which 

he had to take treatment at Udalguri Civil Hospital.  

 

2. After receiving the aforesaid ejahar the Officer-in-Charge of Harisinga Police 

Station registered a PS case vide Harisinga PS case no. 41 of 2016, u/S  342 IPC 

325 IPC & 326 IPC read with Section 28 of JJ Act, 2000. The investigating officer 

recorded the statement of witnesses, collected the medical reports, arrested 

some of the accused, while the others obtained pre-arrest bail, prepared the 

sketch map etc. and after completing the investigation, submitted the charge 

sheet against the accused persons u/S 323 IPC & 324  IPC vide CS No. 31/16 

dated 12-10-16 against Anjan Das, Kamal Das, Ratan Das, Babul Das, Lakhyan 

Das and Jharna Das 

 

3.  On the basis of the charge sheet, cognizance of offence was taken under 

Section 190 (1)(b) of the CrPC. Necessary processes were issued for causing 

appearance of the accused persons before this Court. Copies of relevant 

documents were furnished to the accused. Considering the material on record, 

charge u/S 323 IPC & 324 IPC read with Section 34 IPC has been framed against 

the accused persons. Then the ingredients of charges u/S 323 IPC & 324 IPC 

read with Section 34 IPC was read over and explained to the accused to which 

all the accused persons pleaded not guilty and claimed to be trial. 

 

4. During trial the prosecution has examined as many as ten (10) PWs including the 

informant. The investigating officer and the medical officer were also examined 

to bring home the case. The accused persons were examined u/S 313 Cr.P.C. 

wherein they had denied the prosecution case totally. No witness has been 

examined by the defence. Argument had been heard from both sides.  
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5. I have considered the evidence on record, the statement under Section 313 Cr 

PC and the arguments advanced. For the purpose of clarity, the following points 

for determination is hereby framed:  

 

6. POINTS FOR DETERMINATION OF THE CASE:  (i) Whether on 30-05-2016 at 

Rowmari village with common intention, the accused Anjan Das, Kamal Das, 

Ratan Das, Babul Das, Lakhyan Das and Jharna Das after a prior meeting of 

mind and in furtherance of the common intention had voluntarily caused hurt to 

the victim Sunsuma Ramchiyari and thereby committed the offence punishable 

u/S 323/34 IPC? (ii) Whether on the same day, time and place the above named 

accused, in furtherance of common intention, had voluntarily caused hurt to 

victim by dangerous means and thereby committed an offence punishable u/S 

324/34 IPC?   

 

7.  DISCUSSION, DECISION AND REASONS FOR THE DECISION: The 

prosecution had examined as many as ten (10) witnesses. They are as follows: 

PW 1 Sri Praneswar Ramchiyari (informant) 

PW 2 Sri Deep Boro 

PW 3 Sri Nandeswar Rabha 

PW 4 Sri Sansuma Ramchiyari (victim) 

PW 5 Sri Tinku Baglari 

PW 6 Sri Dhanjit Khakhlari 

PW 7 Sri Nojit Daimari 

PW 8 Sri Sanjib Daimari 

PW 9 Dr. Jiten Teron and 

PW 10 SI Umesh Bardoloi. 

 

 
8. Let me start with the deposition of PW 9 Dr. Jiten Teron. The doctor had stated 

in his deposition that he had examined the victim at Udalguri Civil Hospital on 

being admitted as an in-door patient by the Police and the doctor found that the 

injuries are as follows: 

(I) Multiple abrasion over forehead, left face, right arm and forearm over 
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both knee joint. 

(II) Abrasion over right arm, lacerate aspect 5 x 5 cm approximately and 

right foot 2 x 2 cm. 

(III) Contusion over both the elbow joints and thigh.  

 

9. The doctor opined that the injuries were simple, caused by both sharp and blunt 

object. He had exhibited his medical report as Ext. 2 and his signature as Ext. 

2(1). The defence has not been able to shake the testimony of the doctor on 

any material point inspite of cross examining him at length. I may point out here 

that the very fact that the injuries were spread all over the body from forehead, 

to arms, to elbows and to thighs and face discount the possibility of accident 

and lead me to an opinion that the injuries were inflicted upon the victim by 

human agencies. The limited question that remains to be answered is as to who 

is/are the author (s) of the injuries so inflicted.    

  

10. The informant of the case Praneswar Ramchiyari (PW1), had set the criminal 

case in motion and though he is not an eyewitness, but his evidence is 

important, because he had met the victim PW-2 immediately after the 

occurrence and saw injuries on his body. PW2 has stated that on the day of 

occurrence the victim Sunsuma went for morning exercise which he used to do 

regularly and at about 6-30 AM a woman from his village had informed that his 

brother-in-law Sunsuma was caught by some people at Harisinga daily market 

and that Sunsuma had been tied by local people for allegedly committing theft in 

one shop. PW1 stated that he had immediately gone to the place of occurrence 

at Harisinga daily market and found that his brother-in-law was already handed 

over to police and then he went to Harisinga PS and found his brother-in-law in 

police station in seriously injured condition. He averred that victim was not in a 

position to stand up, his whole body was injured by cut injury by blade and he 

complained of blurt vision. PW1 testified that victim informed him that the 

accused Babul, Tofa Das and Mukut Das along with others had assaulted him. 

This witness further deposed that the victim was treated at at Udalguri Civil 

Hospital and than considering his serious condition, he was referred to Tezpur 

Medical College & Hospital for further treatment. During cross-examination PW 1 
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had stated that he was not present at that time when his brother in law was 

caught tied and beaten. PW1 has not disputed that a theft case was registered 

against the victim Sansuma, by the other side. But on the material point PW1 

denied the suggestion that the accused persons had not assaulted the victim 

and remain consistent to his version. 

 

11. PW 2 Sri Deep Boro had deposed that the victim Samsuma (PW-4), is minor and 

he had collected his school certificate and gave it to the police. He had further 

testified that he had seen the photo in social media, circulated by the accused 

persons, where he had seen picture of accused persons assaulting Samsuma 

and causing cut injuries and bruise on his body. PW2 had stated in his cross that 

he is not an eyewitness of the assault. PW 8 Sanjib Daimary has corroborated 

PW2 and testified that the accused persons had shown him the pictures in their 

mobile phones as to how they had caught the victim (thief) and how they had 

assaulted him. He testified that accused had shared the photograph in the social 

media and boasted as to how they had caught the victim and beaten him. The 

core of their testimony that the accused had uploaded photos of having caught a 

thief (Sansuma) on the relevant date and that PW2 & PW8 had seen those 

photos while going through the social media remains un-shaken and is definitely 

a circumstance against the accused person.  

 
12. Sri Nandeswar Rabha (PW-3) is an eyewitness in this case and he had stated 

that he heard hulla, so he came to place of occurrence and saw that the accused 

persons had removed the shirt of the victim PW-4, made him almost naked, and 

tied him against the pillar. This witness has identified the accused and stated 

that assaulted the victim who received cut injuries and bruises all over the body. 

During cross-examination, this witness had stated that about 40/50 numbers of 

people gathered near the place of occurrence and they all saw the victim was 

being assaulted by the accused but none came forward to help the victim.  

 
13. Tinku Baglari (PW 5) has stated in his deposition that he heard hulla and came 

out from his house and saw the victim was tied against a pillar and he was 

assaulted by the accused, they caused injury on his body. He further testified 
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that the when the police came he had helped the police to carry the victim to 

the police van and he saw the injuries on the body of the victim. He had 

corroborated PW-3 and stated that there are numbers of people watching the 

incident. The testimonies of these two witnesses goes to show that the accused 

persons had tied Sansuma and beaten him badly. 

 
 
14. The most vital witness of this case Sunsuma Ramchiyari (PW-4), the victim, has 

stated in his deposition that he goes out for jogging every morning and as usual 

he went out for jogging on the relevant date and that day due to rain, he took 

shelter in the verandha of one of the shop at Harisingha. This witness stated 

that the accused Babul Das caught him and alleged him to be a thief and called 

the other accused persons shouting that he had caught a thief. PW4 further 

stated that the accused Babul and the other accused namely Anjan Das, Kamal 

Das @ Tofa, Babul Das and Lakhyan Das started to assault him and caused 

injury on his body. In cross-examination he named accused Ratan Das. He 

testified that the accused persons forced him to break the lock of the shop and 

dragged him inside the shop and again assaulted him. The victim narrated the 

detailed of this horror incident where the accused persons had tied him on a 

pillar of varanda, removed his shirt and inflicted cut injuries on his body and that 

accused had smear lime on his injuries and chilly on his eyes and tied him blind 

folded with a cloth and that the accused persons assaulted him so severely that 

he had sustained injury on his chest, legs, hands and eyes. I would discuss the 

cross examination of this witness a little later. At this juncture, I would 

concentrate on the deposition of other witnesses.  

 

15. Dhanjit Khakhlari(PW-6) had stated that he had gone to meet the victim at 

police station, but he was sleeping inside the lockup and so he could not meet 

him. He stated that there was huge gathering, in front of thana. PW 7 Nojit 

Daimary had stated in his deposition that he had gone to meet the victim in the 

jail and found him in critical condition and that the victim had told him that he 

was assaulted by the accused persons.  

 
16. SI Umesh Bardoloi.PW 10 had stated that he had investigated the case. He 
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stated that he saw injuries on the body of the victim(PW4) and got him 

examined at Udalguri and then at Tezpur. After completion of investigation PW10 

had handed over the case diary to SI Prabin Deka, the OC, Harisinga PS and as 

per record SI Naren Chandra Swargiyari had submitted the charge-sheet. PW10 

has exhibited the charge sheet and brought on record. The I/O has remained 

consistent on his aspect of the incident and it is another matter, some omission 

has been proved by the witness through him. 

 

17. In the above backdrop, let me now consider the arguments advanced by both 

sides, The learned Additional PP has submitted that the victim PW4 Sansuma 

Ramchiary had stated in his deposition that he regularly goes for jogging in the 

morning time at around 3 o'clock and that the accused had no right to 

wrongfully restrain him and assault him even if they alleged him to be theft for 

no one has right to take the law in his own hand and start beating someone only 

because he/they suspect that he is a thief. There can be no dispute with this 

proposition of the prosecutor that no one can start meting out instant justice on 

the road in any civilized society and such conduct cannot be condoned. 

 
18. Mr. Basumatary, learned Additional Public Prosecutor, pointed out that in the 

given case defence has no specific plea and except giving mere suggestions, 

they have no case and it is argued that the defence side has failed to demolish 

the evidence of the eyewitness PW2, PW-3, PW-5 and PW-6 and PW-8. 

According to him, defence failed to show major contradiction so as to discredit 

the credibility of any of those witnesses.  

 
19. Per contra, Mr. Narzary, the learned counsel of defence submitted that the 

accused were not involved with the crime and PW4 (victim) had stated that he 

could not identify the accused persons. It was argued that PW7 Nojit Daimari is 

the General Secretary of Harisinga Anchalik ABSU and he had visited the police 

station and there he saw the victim, but at that time the victim had not named 

any accused. Learned counsel further argued that PW1 is the interested witness 

and he is the relative of the victim PW4, so his evidence is not reliable.  

 
20. Learned counsel of defence place reliance upon decision of Hon’ble Gauhati High 
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Court , reported in 1996 (III) GLT 165 “ Shri Gunaram Tanti and other versus 

The State of Assam”, wherein it was held that a criminal case finding of 

conviction cannot be arrived at on conjecture and surmise. He had placed 

reliance on the reported case law, 2010(6) GLJ 658 “ Deorajgoala vs State of 

Assam, wherein Hon’ble Gauhati High Court held in para no. 35 which reads as 

under: 

 

………In the instant case also, it is the admitted position that 

the evidence by which the prosecution tried to incriminate the 

accused appellants first time stated before the trial Court 

without disclosing the same before the police when their 

statements were recorded under Section 161 Cr. P. C. The 

husband of the deceased (P. W. 10) who was not shown as an 

accused, but is an witness of the prosecution specifically 

stated that his wife was suffering from insanity and the dead 

body was found on the bank of the well. Therefore, according 

to us, it was not proper on the part of the trial Court to place 

reliance upon such statement of those witnesses for convicting 

the accused persons, as the improved story narrated by the 

prosecution witnesses turned into ashes.  

 

21. The defence counsel further argued that the victim has not named the accused 

in his statement recorded u/S 161 Cr. PC. He argued that there is no direct 

evidence against the accused and the case was filed on mere suspicion. Hence, 

learned counsel of defence submitted that the accused may be acquitted from 

the charge. I have given my anxious consideration to the submissions of the 

learned counsel for both the parties and considered the attending facts and 

circumstances that appeared in this case. To evaluate the submissions made 

above, let me have a look on the evidence on record. 

      

22. As per the sketch map (Ext-2) the place of occurrence is inside the shop of 

Ratan Das. This is not in dispute. It also stand proved that PW4 suffered serious 
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injury all over the body on that date. Since the whole incident had taken inside 

the shop of Ratan Das and since the victim injury stands proved, it was his 

liability to explain, how the incident could occurred inside his shop and in such 

circumstance failure to explain the incriminating material in the statement under 

Section 313 Cr PC is an added incriminating circumstance against the accused.   

 
23. Value of the deposition of the injured: The victim Sansuma Ramciary has no 

personal enmity with the accused persons, so there is no reason as to why he 

would falsely implicate the accused in this case. The victim received injuries on 

his person which stands proved through the testimony of the doctor. As per 

medical report, the injuries of the victim were spread all over the body from 

forehead, to arms, to elbows and to thighs and face, in that background, the 

deposition of victim Sansuma Ramchiary (PW4), that several accused had 

restrained him and beaten him up black and blue by lathie and sharp cutting 

weapon was confirmed and corroborated by the documentary evidence. The 

defence has not been able to shake this point on any material point except 

pointing out that in the previous statement, the identity aspect was not referred 

to. The testimony of the injured, it is settled law has to be given very weightage.  

 
24. Omission in previous statement: To answer the submission of Mr. Narzary that 

identification of accused was done for the first time in the Court and the 

statement made for the first time in the Court should not be given much 

weightage, I would refer to a decision of the Supreme Court in Alamgir Vs State 

(2003) 1 SCC 21 wherein the Apex Court has held that such omission is not 

always fatal and trial court cannot remain oblivious that I/O may have 

negligently recorded statement of witnesses. A relevant fact not mentioned in 

the statement under Section 161 Cr PC but before the Court for the first time 

cannot always be a ground for rejecting the evidence of that witness. In the 

case at hand, the deposition of the witnesses is otherwise creditworthy and the 

defence has not been able to shake him during cross examination.   

 
25. The Supreme Court in Alamgir (supra) was called upon to answer a question 

pertaining to the statement under Section 161 CrPC where admittedly, certain 

piece of evidence was not available. The defence argued before the Supreme 
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Court that these aspect of the evidence should be ignored for they were spoken 

for the first time in the Court. The Supreme Court rejected the argument and 

held that merely because of such omission, it does not take away the nature and 

character of the evidence. The Supreme Court further observed that there can 

be some omission on the part of the police official while recording statement 

and what is material is creditworthy and acceptable evidence. In that view of the 

matter, the evidence of PW 4 who has remained consistent and whose testimony 

finds support from the doctor thus ought to be treated as creditworthy and 

acceptable.  

 
26. A careful reading of the deposition of PW4, PW3 and PW5 goes to show that the 

incident lasted for quite some time. In other words, PW4 PW3 and PW5 did not 

just have a fleeting glance of the accused persons and these three witnesses 

saw the accused for considerable time and hence when they have identified the 

accused in court, their testimonies cannot be called un-natural or un-believable. 

Moreover, identification in the Court is a substantive evidence and strong 

reasons has to be there not to believe such substantive evidence. PW2 and PW8 

has referred to photographs in their depositions and the photographs have been 

annexed by the prosecution, and though the defence had assailed the 

photographs but they did not question the geniuses and authenticity of those 

photograph . It was averred that the accused had shared the photograph in the 

social media and boasted as to how they had caught one thief (victim) and 

beaten him. The core of their testimony that the accused had uploaded photos 

of having caught a thief (Sansuma) on the relevant date and that PW2 & PW8 

had seen those photos while going through the social media remains un-shaken 

and is definitely a circumstance against the accused person. These photographs 

are relevant under Section 10 Evidence Act and shows that Ratan Das, Arjun 

Das, Lakhyan Talukdar, Anirudha Das and Kamal Krishna Nath were involved in 

the matter.  

 
27. In the result I hold that the prosecution has successfully proved the charge 

against the accused persons namely Ratan Das, Arjun Das, Lakhyan Talukdar, 

Anirudha Das and Kamal Krishna Natha and they all stands convicted under 
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section 323 IPC and Section 324 IPC read with section 34 IPC. There is however 

no direct evidence or sufficient circumstantial evidence against the accused 

Jharna Das, implicating her with the offence charged. Hence, she stands 

acquitted from the charge. 

 
28. I have considered the prayer of release on probation of the convicted accused 

persons. There is no criminal record against any of the convict. The incident 

happened at the spur of the moment without pre-mediation. Moreover, during 

investigation, the accused has already suffered imprisonment. The legislative 

mandate is that in such cases, the convicts should be released on probation. I 

therefore deem it fit to release the offenders Ratan Das, Arjun Das, Lakhyan 

Talukdar, Anirudha Das and Kamal Krishna Nath on probation of good conduct. 

In the facts of the present case, I hereby suspend the sentence and direct that 

the convicts shall furnish a bond that they would maintain peace and good 

behavior for 1 year from today. The convicts are further directed to pay a 

compensation of Rs. 10,000/ ( Rupee Ten  Thousand) each within 1 month from 

today and the sum when realized be paid to the victim.   

 

O  R  D  E  R 

The prosecution has successfully proved the offence under Section 323 IPC 

and Section 324 IPC, read with section 34 IPC against the accused Ratan 

Das, Arjun Das, Lakhyan Talukdar, Anirudha Das and Kamal Krishna Nath and 

as such they  stands convicted under sec 323 and 324 IPC read with Sec 34 

IPC. The accused Jharna Das stands acquitted from the charges and is 

acquitted. 

I have considered the prayer of release on probation of the convicted 

accused persons. There is no criminal record against any of the convict. The 

incident happened at the spur of the moment without pre-mediation. 

Moreover, during investigation, the accused has already suffered 

imprisonment. The legislative mandate is that in such cases, the convicts 

should be released on probation. I therefore deem it fit to release the 

offenders Ratan Das, Arjun Das, Lakhyan Talukdar, Anirudha Das and Kamal 

Krishna Natha on probation of good conduct. In the facts of the present case, 
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I hereby suspend the sentence and direct that the convicts shall furnish a 

bond that  they would maintain peace and good behavior for 1 year from 

today. The convicts are further directed to pay a compensation of Rs. 10,000/ 

( Rupee Ten  Thousand) each within 1 month from today and the sum when 

realized be paid to the victim. Inform the District Probation officer by 

furnishing a copy of this order to him. He is asked to supervise the conduct 

of the offenders during the period of probation and report aberration, if any. 

Inform the District Magistrate and the District SP. Bail bond shall continue for 

next 6 months as per Section 437A Cr PC. 

 

The judgment is given under the hand and seal of this Court on this 19th day of 

August, 2017. 

 
Dictated and corrected by me: 

 
 

     (Sri G. Rabha)                         (Sri G. Rabha) 

Chief Judicial Magistrate.                   Chief Judicial Magistrate   
    Udalguri, Assam.               Udalguri, Assam.  
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 APPENDIX 

 

 

 
A. Prosecution witnesses : PW 1 Sri Praneswar Ramchiyari (informant) 

PW 2 Sri Deep Boro 

PW 3 Sri Nandeswar Rabha 

PW 4 Sri Sansuma Ramchiyari 

PW 5 Sri Tinku Baglari 

PW 6 Sri Dhanjit Khakhlari 

PW 7 Sri Nojit Daimari 

PW 8 Sri Sanjib Daimari 

PW 9 Dr. Jiten Teron and 

PW 10 SI Umesh Bardoloi. 

        

B. Defence witness  :         Nil. 
 
 
C. Documents exhibited : Ext. 1 – Ejahar 
      Ext. 2 – Sketch map.    
      Ext. 3 – Charge-sheet. 
      Ext. 2 & 3 – Medical reports. 
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 Chief Judicial Magistrate 
       Udalguri, Assam.  
 
 

Typed and transcribed by me: 
 

 
(Tulashi Dev Sarma/Steno) 


